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igeess of law, but that objection may not
“‘raised for the first time on appeal

Since the reference is so casual and no au-
A . .
‘thorities are cited, we treat the point as

ived. (6 Witkin, California Procedure

(2d ed. 1971) Appeal, § 425, pp. 43914393;
uncan V. Ramish, 142 Cal. 686, 689, 76 P.

)

[11,12] Assuming without deciding
hat: Trustees violated petitioners’ rights to
due prouess in some way, the fact is that
had a full day in court (seventeen to
recise) @na Lie wvidence Civarly derm-
anstrates that they were (to use the cur-
e_nt venacular) engaged in a “rip-off” of
¢ pension fund, they sought to obtain
“nefits that they were not legally entitled
, and they knew they were not legally en-
titled to—they sought to take advantage of
4i-mistake—they tried to include their
friends (William A. Leicht and Buford

‘Mitchell) who could not have been consid-
¥%ered eligible under any circumstances, and

they wilfully failed to make contributions
i-behalf of employees (Mrs. French and
rs. Tavenner) for whom they would
have been required to make contributions
M & M was properly a member of the

. plan thereby attempting to deprive the
" fund of money it would have been entitled
* to'if M & M had lawfully bcen a member.

After a full day in court, and complete due
process, petitioners received far more con-
sideration than their conduct deserved. To

' _say that the court was not justified in

finding them guilty of unclean hands is to
deprive the court of the power to label the
No person may take advantage
of his own wrong (Civ.Code, § 3517).
(Birney v. Birney, 217 Cal. 333, 18 P.2d
672; Potrero Homes v. Western Orbis Co.,
28 Cal.App.3d 430, 458, 104 Cal.Rptr. 633;
Reynolds v. Roll, 122 Cal.App.2d 826, 266
P2d 222, Cert. denied 348 U.S. 832475 S.
Ct. 55, 99 L.EEd.2d 656; and Bowman v.
Bowman, 125 Cal.App. 602, 13 P.2d 1049.)

[13] In sum total petitioners, in cffect,
seek to enforce the alleged heneficial pro-
visions of the Trust and conveniently ig-
nore those provisions which preclude their
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recovery hercin. Where the trust agree-
ment provides a remedy for settling dis-
putes under it, its terms must be complied
with. (See, Cone v. Union Oil Co., 129 Cal.
App.2d 558, 277 P.2d 464; scc also, 2 Wit-
kin, California Procedure (2d cd. 1970)
Actions, § 177, pp. 1041-1042.) Further-
more, no showing is made that petitioners
had any cvidence which petitioners would
have offered to Trustees which would have
changed the result. Nothing comparable to
an offer of proof was made at any time or
rlace

This conclusion makes it unnecessary to
discuss additional contentions (such as re-
spondents’ contention that mandate is not a
proper remedy against private trustees who
are not public officials), and petitioners’
contention that error was committed in
compelling Mrs. Tavenner to testify, since
the foregoing conclusion precludes recov-
ery and requires affirmance regardless of
any conclusion we might reach on other is-
sues.

The judgment is affirmed.

STEPHENS, Acting P. J., and ASHBY,

J., concur.

Jyliana UCCELLO, 4/minor, by Sam Uccello,
her guardiarAad Litem, Plaintiff
_and Appellant,
.7 v.
Rex A. LAUDENSLAYER, etc.,
Defendant and Respondent.

No. (936.

_tsos

\

Court of Appeal, Fifth District.
Jan, 14, 1975,
Hearing Denied March 12, 1975,

Tenant'’s invitee brought action against
tenant and landlord to recover for personal
injurics sustained when tenant’s dog at-
tacked invitee. The Sﬁwmbgtan-
islaus County, Frank S. Pierson, J., ren-
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dered a judgment of nonsuit in favor of
landlord, and invitee appealed. The Court
of Appeal, Franson, J., held that a land-
lord who knows of vicious propensities of
SRt /J Lenalhs O Cadtu pruperty
and who can abate harhoring of animal on

premises by terminating tenancy owes!dut;

:%f care to_tepapt's jnvitee of tenant; and
"that complaint stated cause of action against

landlord.

Reversed.

I. Trial €>141, 142

Judgment of nonsuit should be entered
only where there is no substantial conflict
in evidence and only where it can be said,
as matter of law, that no other reasonable
conclusion is legally deducible from evi-
dence.

2. Trial €109

Granting of a nonsuit after an opening
statement is a disfavored practice to be up-
held only when it is clear that counsel has
undertaken to state all the facts which he
expects to prove and it is plainly evident
that those facts will not constitute a cause
of action.

3. Landlord and Tenant €162

Generally, landlord is not liable for in-
juries to tenant or tenant’s invitces from a
dangerous condition on premises which
comes into existence after tenant has take
possession and which, even by cxercise
reasonable diligence, landlord might have
discovered, however landlord is liable i

trol.

4. Landlord and Tenant €=2162

\'\Al:‘x
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prevent his liability.

dangerous propensities can be
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the injury, landlord has dut
nary care to eliminate the condition with

resulting liability for injuries caused by his
failure to so act.

5. Landlord and Tenant €162

A landlord who has knowledge of a
dangerous animal kept on lecased premises
owes duty of carc to tenant’s invitees only
where he has right to prevent or obviate
presence of dangerous animal on premises.
West’s Ann.Civ.Code, § 1714.

6. Landlord and Tenant €>170(1)

Where, at the time a lease is made or
renewed, use of premises by tenant creates
a nuisance and landlord knows of nuisance,
landlord is liable to third persons injured
thereby.

7. Landlord and Tenant €162, 167(2) CrE

A landlord is under no QE! to_inspect
premises_for purpose of discovering exis-
tence tenant's _dangerous animalj
however a landlord who has actual and no
constructive kno f dangerous.
mal and who has right to have it remov
from premises owes_duty of care and

liable to a third person injured by anim
West’s Ann.Civ.Code. § 1714.

8. Landlord and Tenant €=169(8)
For purposes of determining if a land

lord is liable for injuries inflicted upoR.:.

third person by tenant’s dangerous animal
landlord’s actual knowledge of animal ag
its dangerous propensmes may be shows,
nce, but also by ¢i

Cl AT

9. Landlord and Tenant €&=167(2)

For purposcs of determining if lan
lord is liable for injuries inflicted on’
person by tenant’s dangerous animal, 1anG
lord’s denial of knowledge of animal‘”'
its dangerous propensities will not, per:2

10. Landlord and Tenant €&=169(4)
IFor purposes of detcrmining if 1 &
lord is liable for injuries inflicted Oﬂuth.' y
rson by tenant’s dangerous animal, 3

knowledge by landlord of animal am
inferr!

Aot
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| from the circumstances only if, in light of
nd\ord has duty tO use ord B \evidence, such inference is not based on
4l speculation or conjecture; only where cir-
f cumstances are such that landlord “must
have known” and not “should have known”
7ll an inference of actual knowledge be

‘ permitted.

3

act.

.nd Tenant €162
yrd who has knowledge of
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{ care to tenant’s invitees'o
\s right to prevent or'o
dangerous animal ‘on pretm
Civ.Code, § 1714. '

and Tenant e=l70(l) ;
at the time & lease is made
e of premises by tenant creat
\nd landlord knows of nui
liable to third persons m»«

ll. Landlord and Tenant ¢&=162

*  Landlord who knows of vicious pro-
pensities of animal kept on lcased premises
and who could abate harboring of animal
‘terminating tenancy owes duty of care
enant’s invitees and may be held liable
forinjuries inflicted by animal on tenant's
invitee.

(2. .Landlord and Tenant €&=169(3)

Complaint by tenant’s invitee against
landlord who knew of vicious propensities
of - tenant’s dog which was guard dog and
had bitten other persons and who could
“have abated harboring of dog on premises
by terminating month-to-month tenancy,
eeking to recover for injuries sustained
t< when bitten by dog stated cause of action
against landlord. West’s Ann.Civ.Code §

and Tenant €162, 167(2
lord is under no duty to 1nsp :
»r purpose of discoveringieX
a tenant’s dangerous anm.a
landlord who has actual and! n
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~*,.Damrell & Damrell, Duane L. Nelson,
" Modesto, for plaintiff and appellant.

i-Price, Martin & Crabtree, Modesto, for
- defendant and respondent.

_L OPINION

- FRANSON, Associate Justice.

This appeal presents a question of first
impression: Under what circumstances
does a landlord owe a duty of care to his

»rd and Tenant & 167(2)
purposes of determining if l;‘n
.able for injuries inflicted on tht
iy tenant’s dangerous animal, lan
snial of knowledge of animal an
erous propcnsmes will not, per §

his liability.

{. The record on appeal contains. in addition
to the transcript of the opening statement,
allegations of fuet contained in affidavits
filed in support of and in opposition to an
earlier motion for summary judgment filed
by respondent. In keeping with the liber-
ality which must be exercised in favor of
the appellant in  construing the opening
statement and in light of respondent’s fail-
ure to state precisely the specifie defect
which rendered uppellant’s opening statement
insufficient (see 4 Witkin, Cal.Procedure,

itord and Tenant &=169(4) | mf

- purposes of determining if a;l "
liable for injuries inflicted on thi
by tenant’s dangerous animal, a::ltu“s'
dge by landlord of animal an

e
ous propensities can be infe
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tenant's invitees to prevent injury from an
attack by a vicious dog kept by the tenant
on the lcased premises? We hold that a
duty of care ariscs when the landlord has
actual knowledge of the presence of the
dangerous animal and when he has the
right to remove the animal by retaking
possession of the premises.

A jury trial commenced on appellant’s
complaint for personal injuries against de-
fendant Cappell and respondent Lauden-
slayer. At the conclusion of appellant's
opening statement, the trial court granted
respondent’s motion for.a nonsuit.

We glean the following facts from the
record on appeal:! In July of 1971, ap-
pellant, five years old, resided with her fa-
ther and mother at 631 Josilane, Modesto,
California. At 630 Josilane, across the
strect, Anthoney Cappell lived with his
family in a home rented from respondent.
Respondent, the sole proprietor of a recal
cstate agency operated as Rex Realty,
owned and rented several other residential
premises within the immediate area of the
Cappell rental. Until November 1970, re-
spondent lived on the same block, across
the street and about three houses down
from the Cappell house.

The Cappell family owned a large Ger-
man Shepherd dog which was kept as a
watch dog. The dog was normally kept
penned in the fenced backyard of the rent-
al, but it was sometimes allowed inside the
house.

On July 7, 1971, appcllant cntered the
home at 630 Josilane to play with Erna
Cappell, the daughter of the tenants.
While the two girls were playing in the

2. Trial, § 361, pp. 3158-3159). we assume
that appellant could have cured the defeet
by reciting the facts set forth in the affi-
davits pertaining to the summary judgment,
most of which are uncontradicted and appar-
ently were considered by the trial judge in
granting the motion for nonsuit. llowever,
except as to the facts recited in the opinion,
respondent’s motion to strike portions of ap-
pellant’s “statement of faects™ as set forth
in her opening brief is granted.




744

kitchen area, the dog entered the house
and attacked appellant, causing her serious
injuries.

The Cappell family had moved into the
respondent’s rental in July of 1970. They
had entered into a month-to-month tcnancy
agreement with respondent. Specific per-
mission was given for the dog to be kept
on the premises, and a handwritten addi-
tion to the agreement provided that any
damage to the premises by the dog would
be paid for by the tenant. The agrecment
provided that the tenancy could be termi-
nated by either party upon two weeks’ no-
tice in writing.

Respondent visited the 630 Josilane
premises shortly after the Cappells arrived
and on at least two other occasions prior
to the incident of July 7, 1971; each time
he observed the German Shepherd dog.
After moving from Josilane Street in No-
vember 1970, respondent frequently drove
by the Cappell residence for the purpose of
visually inspecting the premises. On scv-
eral of these occasions he saw the dog in
the front yeard in the company of Mr.
Cappell.

Shortly after moving into thc premises,
Cappell placed “Beware of Dog” signs on
the front and back fences of the yard.
The signs were replaced on numerous oc-
casions and remained on the fences until
the Cappell’s departure in November 1971.
Meter readers for the water district and
power company were warned about a “bad
dog” and to take precautions hefore enter-
ing the Cappell premises.

During August or September of 1070
(and while respondent still lived in the
neighborhood) the dog attacked and Dhit
one Frank Shaffer, who lived across the
street from the 630 Josilane premises.
During the July Fourth weekend of 1071,

2. While the events which transpired after
the July 7, 1971, attack on appellant are
irrelevant, at least to the issue of respond-
ent’s knowledge of the dog's vicious nature,
they nonetheless forcefully demonstrate that
a pet owner often is incapable of objectively
evaluating his animal's dangerous propensi-
ties. This is a factor which must be con-
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the dog attacked and bit a child while the;
Cappells were on vacation. :

Immediately following the July 7, 1971
attack on appellant, at least 30 neighbors:
signed a petition demanding that the dog
be removed from the neighborhood; it was'
ignored by the Cappells. About Novembe
11, 1971, the dog attacked Erna Cappel
the daughter of Anthoney ]_.LCappell, resul
ing in hospitalization of the girl. The do
was ecuthanized around November 29;
1971.2

A grammar school is located approxi
mately two blocks from the 630 Josilan
premises. Prior to the dog attack of July?
8, 1971, appellant and other neighborhood:
children frequently played in the yards of:
630 Josilanc and neighboring premises.;
Appellant was invited hy the Cappells ont
the premises on frequent occasions and vi:
ited the Cappell residence to play with thet
Cappell girls on an almost daily basis dur-t
ing the summer.

v

In the complaint for personal injuries it
was alleged that respondent “knew or in
the exercise of ordinary care should have’
known of the dangerous condition” on the"
Cappell premises that respondent knew, or
should have known, “that children of plain-
tiff's age would be” and werce attracted to-
the premises by the dog, that respondent
negligently owned, operated, maintained
and controlled said premises in that he was
aware of the dangcerous condition, yet al-
lowed the dog to remain on the premises, .
and that he was also negligent in that he
fadled to discover the existence of the dog
and the dangerous condition,

REVIEW  OF NONSUIT AFTER
OPENING STATEMENT

[1] A judgment of nonsuit should be
entered only where there is no substantial

sidered in deciding whether public policy re-
quires, under earefully limited circumstances,
the imposition of a duty of care on some-
one other than the pet owner, in this case
the owner of the premises where the animal
ix kept, so ax to prevent future harm, (See
Rowland v. Christian, 69 Cal2d4 108, 113,
70 Cal.Rptr. 97, 443 .24 5G1.)

tio
res

EY

ne

wi
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d bit a child wh:l
“sation.

snflict in the evidence and only when it
" can be said, as a matter of law, that no
. other reasonable conclusion is legally de-
3 ducxble from the evidence. The trial court
must give plaintiff’s evidence all value to
‘which it is entitled, indulging in every le-

oﬁowmg the July 7,
ant, at least 30 neighb@
i demanding that the ‘¢ -;
the neighborhood; it

appells. About Nov. gitimate inference which may be drawn
g attacked Erna Cap from it and it must disregard all conflict-
\nthoney _U_Cappe“ ‘res ing. evide:.lcc. (4 Witkin, Cal.Procedure,
tion of the girl. The¢ 2d. ed., Trial, § 353, pp. 3152-3153.)

around Novembe; AV7[2] Moreover, the granting of a non-
sult after an opening statement is a disfa-
vored practice; it will be upheld only
when it is clear that counsel has under-
taken to state all of the facts which he ex-
pects to prove and it is plainly evident that
those facts will not constitute a cause of
action. (Bias v. Reed, 169 Cal. 33, 37, 145
‘516; Paul v. Layne & Bowler Corp.,
10 9_LCa:l.2d 561, 564, 7 l. P.2d 817; Mendez v.
Pacific Gas & Elec. Co., 115 Cal.App.2d
192, 196, 251 P.2d 773; 4 Witkin, supra, p.
3158.)

K:While appellant’s counsel did not ex-
pr sly state that respondent knew of the
v:cxousness of the dog, a reasonable infer-
ence of such knowledge may be drawn
from the opening statement. Accordingly,
* for the purpose of reviewing the propriety
of the nonsuit, we will assume that a ques-
tion of fact was presented as to whether
pondent had such knowledge.

ISTENCE OF A DUTY OF CARE

Civil Code section 1714 provides in perti-
ent part:

chool is located appro
ks from the 630 Josil:
to the dog attack of-Ji
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» remain on the premi
also negligent in that he;
- the existence of the
s condition.

| “Every one is responsible, not only for
- | the result of his willful acts, but also for
an injury occasioned to another by his
want of ordinary care or skill in the
management of his property or person,

”

NONSUIT AFT
G STATEMENT

ent of nonsuit should

. In Rowland v. Christian, supra, 69 Cal.2d
:re there is no substan

108, 70 Cal.Rptr. 97, 443 P.2d 561, the Su-
preme Court applied this statute in holding
a tenant liable to her guest for injuries
caused hy a dangerous condition on the
property. \While Rowland did not deal
with the liability of a landowner who is
not in possession of his property, the court
nonetheless observed:
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“Although it is true that some exceptions
have been made to the general principle
that a person is liable for injuries caused
by his failure to cxercise reasonable care
in the circumstances, it is clear that in
the absence of statutory provision de-
claring an exception to the fundamental
principle enunciated by section 1714 of
the Civil Code, no such cxception should
be made unless clearly supported by pub-
lic policy. [Citations.]” (Emphasis
added. * 69 Cal.2d at p. 112, 70 Cal.Rptr.
at p.~100, 443 P.2d at p. 564; see also
Brennan v. Cockrell Investments, Inc., 35
Cal.App.3d 796, 800, 111 Cal.Rptr. 122.)

[3] Historically, the public policy of
this state generally has precluded a land-
lord's liability for injuries to his tenant or
his tenant’s invitees from a dangerous con-
dition on the premises which comes into
existence after the tenant has taken posses-
sion. This is true even though by the ex-
ercise of reasonable diligence the landlord
might have discovered ~ the condition.
(Schwartz v. McGraw-Edison Co., 14 Cal.
App.3d 767, 92 Cal.Rptr. 776; 30 Cal.Jur.
2d Landlord and Tenant, § 159, pp. 307—
309; Rest., Tort, § 355 et seq.; 4 Witkin,
Summary of Cal.Law, 8th ed., Torts, § 615,
pp. 2895-2896.)

_| The rationale for this rule has been that
property law regards a lease as equivalent
to a sale of the land for the term of the
lease. (See comment (a) to Rest., Torts, §
355.) As stated by Prosser:

“In the absence of agreement to the con-
trary, the lessor surrenders both posses-
sion and control of the land to the lessee,
retaining only a reversionary interest;
and he has no right even to enter with-
out the permission of the lessee. Conse-
quently, it is the general rule that he is
under no obligation to anyone to look
after the premises or keep them in re-
pair, and is not responsible, either to
persons injured on the land or to those
outside of it, for conditions which devel-
op or are created Ly the tenant after
possession has been transferred. Nei-
ther is he responsible, in general, for the
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activities which the tenant carries on
upon the land after such transfer, even
when they create a nuisance.” (Prosser,
Law of Torts, p. 400 (4th cd.).)

To this general rule of nonliability, the

law has developed a number of exceptions, »
such as where the landlord covenants ord
volunteers to repair a defective condition
on the premises {Scholey v. Steele, 59 Cal.
j ‘ i App.2d 402, 405, 138 P.2d 733; Minolletti
: ' v. Sabini, 27 Cal.App.3d 321, 324, 103 Cal.
| : Rptr. 528), where the landlord has actual
knowledge of defects which are unknown
and not apparent to the tenant and he fails
to disclose them to the tenant (Shotwell v.
Bloom, 60 Cal.App.2d 303, 309-310, 140 P.
| - 2d 728), where there is a nuisance existing
' on the property at the time the lease is
made or renewed (Burroughs v. Ben's
Auto Park, Inc, 27 Cal2d 449, 453-454,
164 P.2d 897), when a safety law has been
violated (Grant v. Hipscher, 257 Cal.App.
2d 375, 382-383, 64 Cal.Rptr. 892), or
where the injury occurs on a part of the
premises over which the landlord retains
control, such as common hallways, stairs,
elevators or roof (Johnston v. De La
Guerra Properties, Inc., 28 Cal.2d 394, 400,
170 P.2d 5).

[4] A common element in these excep-
tions is that either at or after the time pos-
session is given to the tenant the landlord
retains or acquires a recognizable degree
of control over the dangerous condition
with a concomitant right and power to ob-

3. Three New York caxes are of interest.
In Denagy v. Doscher (14963) 40 Mise.2d G4,
243 N.Y.R2d 4875, the defendant  Doscher
leased premises 1o a  codefendant  lessee
knowing that the lessee Kept a vicious dog
on the premises.  The dog attacked and
injured the minor plaimtiff.  There was no
allegation that the defendant lessor had any
control over the property where the dog was
kept.  In granting a motion to dismiss the
court stated:  “The rule of hiability  that
permits  recovery against the owner of a
dog who knows of the vicious propeusities
of the dog has not been extended to o land-
lord who leased the property to the [dog

owner].”  In Simpson v, Griggs (1880) 58
Hun, 393, 12 N.Y.S. 162, the defendant farm-
er employed one W as a hired man and
provided hin with a residence to which W

44 Cal.App.3d 51

viate the condition and prevent the injury,
In these situations, the law imposes on the -
landlord a duty to use ordinary care to
climinate the condition with resulting lia-
bility for injuries caused by his failure so :
to act. (Cf. Brennan v. Cockrell Invest

ments, Inc, 35 Cal.App.3d 796, 111 Cal,
Rptr. 122.)

[5] While we have been unable to fird

a California case dealing with the precisé
question of whether a landlord owes a duty
to his tenant’sjinvitees to prevent injury
from a vicious animal kept on the premises
with the landlord’s consent® we belie
public policy requires that a landlord w
has knowledge of a dangerous anim
should he held to owe a duty of care only,

¢ when he has the right to prevent the pres.
ence of the animal on the premises. Sim
ply put, a landlord should not be held liabl
for injuries from conditions over which he
has no control.

On the other hand, if a landlord has:
such a degree of control over the premises
that it fairly may be concluded that he can-
obviate the presence of the dangerous ani
mal and he has knowledge thercof, an en-
lightened public policy requires the imposi-
tion of a duty of ordinary care. To permit-
a landlord in such a situation to sit idly by
in the face of the known danger to others
nust be deemed to be socially and legally
{unacceptable.

Respondent rented to Cappell under a

month-to-month tenancy agreement termin-

brought a dog which later bit the plaintiff.
The court reversed a judgment against the
farmer, emphasizing that the farmer knew
nothing of the dog's viciousness and had
no power over him.  However, in Siegel v.
153646 St. John's Place Corporation (1943)
1S4 Mise, 10683, 57 N.Y.N.2d 473, where the
landlord knew of the vicious disposition of
i dog owned by the apartment house super-
intendent who oceupied #n apartment as 2
tenant, and another tenant’s child was bitten
on a common stairway in the house, the
landowner was held liable on a theory of
negligencee resulting from its failure to ex-
ercise reasonable care in keeping the prem-
ises in a safe condition. The court noted
that the landlord had control of the prem-
ises with power to expel the dog and its
owner.
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able upon two weeks' notice. Manifestly,
upon notice, respondent could have exer-
cised his right to terminate the tenancy
and re-enter into possession of the prem-
ises unless Cappell got rid om&_ It
‘reasonably may be said that by virtue of
the right of termination, respondent had
sufficient control over the premises so as
- to bring the case within an exception to

een unable to fi ; 2
. the general rule of nonliability.
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'[6] The imposition of a duty of care
;.based upon respondent’s right to terminate
the tenancy is consistent with the cases
which hold that if at the time a.lease is
“made or rencwed, the use of the premises
by the tenant creates a nuisance and the
andlord knows of this, he is liable to third
ersons injured thereby. (See Dennis v.
-City of Orange, 110 Cal.App. 16, 293 P.
-'865; Burroughs v. Ben’s Auto Park, Inc,
. supra, 27 Cal.2d 449, 164 P.2d 897; 3 Wit-
. kin, Summary of Cal.Law, Real Property,
+. § 458, p. 2141; see also Rest., Torts, § 837;

{f a landlord has;
‘Rest., Torts, 2d, §§ 379 and 379a.)
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In Dennis v. City of Orange, supra, 110
Cal.App. 16, 293 P. 865, the City of Or-
~ ange leased land, including a creek bed, to
: a tenant who excavated gravel from the

creek bed. The tenant created a nuisance
- - by excavating in such a way as to cause
* plaintifF's neighboring land to erode. The
-~ suit was based on the allegation that the
i city re-let the property without causing the
" nuisance to be abated. The court stated:

“It naturally follows that, when a land-
lord renews a lease or releases the prem-
ises to the same tenant, the very making
of a new lease shows that at that time
the landlord has a right of entry to the
premises, and logically, having a right to
enter and remedy the defect, if he re-
leases with the dangerous conditions ex-
isting, the usual rule then applies that he
is liable for injuries resulting from a
condition amounting to a nuisance,
which exists at the time the premiscs are
demised The ground of the
defendant’s liability for the nuisance is
that it existed at a time when he had the

er bit the plaintiff. 3
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it and failed to do so. When the lease
was executed and the term was created,
the finding of the jury is that the defect
existed. It was then his duty before re-
newing the lease to have abated the nui-
sance. [t was within his power to do so,
and his failure to exercise that power
imposes liability.” (110 Cal.App. 23-24,
293 P. 867.)

Moreover, a recognition of a landlord’s
duty of care in the situation before us is
consistent with the principles articulated in
Rowland v. Christian, supra. There it is
stated that the considerations that must be
balanced in deciding whether public policy

"commands or negates the imposition of lia-

bility include:

“the foreseeability of harm to the plain.
tiff, the degree of certainty that the
plaintiff suffered injury, the closeness of
the connection between the defendant’s
conduct and the injury suffered, the
moral blame attached to the defendant’s
conduct, the policy of preventing future
harm, the extent of the burden to the de-
fendant and consequences to the commu-
nity of imposing a duty to exercise care \
with resulting liability for breach, and
the availability, cost, and prevalence of /
insurance for the risk involved.” (Row-f
land v. Christian, supra (1968) 69 Cal.2d
108, 113, 70 Cal.Rptr. 97, 100, 443 P.2d
561, 564.) (See also Raymond v. Para-
dise Unified School Dist., 218 Cal.App.2qd
1, 8, 31 Cal.Rptr. 847.)

Assuming respondent’s knowledge of the
vicious dog, the foreseecability Q ha.rm to
the appellant was obvious; it was SIFIDIy \
question of tlme._thiQrQ sogeonmvxted 4
onto the premises would be attacked by the \
dog. The failure of respondent to order
his tenant to cease harboring the dog un-
der pain of having the tenancy terminated,
is closely connected with the injuries suf-
fered; if Cappell had not removed the dog
and respondent had ousted him from pos-
session the danger would have ended.t
There is a moral blame attached to a Jand-

i o -
flord’s conduct under these circumstances;

opportunity or power to abate or remove 4 he cannot be permitted to knowingly stand ‘a\
Py

(
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aside where it is shown that he has the
power to remove the animal from the
premises without incurring a liability for
his failure to act. We find no extensive
burden on a landlord in requiring him to
act under the circumstances; the risk of
the loss of a tenant for his premises must
yield to the obvicus danger to third parties.
Finally, the availability, cost and preva-
lence of insurance for the risk involved
does not preclude the imposition of liabili-
ty; a landlord readily can obtain insurance
to protect himself from liability to third
partiés for injuries suffered on the prem-
ises or he can require, as a condition of
renting the premises, that his tenant obtain
such insurance.

[7-11] It should be emphasized that a
duty of care may not be imposed on a
landlord without proof that he knew of the
dog and its dangerous propensities. Be-
cause the harboring of pets is such an im-
portant part of our way of life and be-
cause the exclusive possession of rented
premises normally is vested in the tenant,
we believe that actual knowledge and not
mere constructive knowledge is required.4
For this reason we hold that a landlord is
under no duty to inspect the premises for
the purpose of discovering the existence of
a tenant’s dangerous animal; only when
the landlord has actual knowledge of the
animal, coupled with the right to have it
removed from the premises, does a duty of
care arise.

{12] Because we have assumed that re-
spondent knew of the vicious propensities
of the Cappell dog and because he could
have abated the harboring of the dog on
the premises by terminating the tenancy
upon two weeks’ notice, appellant stated a

4. We point out, however. that a defend-
ant’s actual knowledge may be shown, not
only hy dircet evidence, but also by circum-
stantial evidence. lence, his deniai of such
knowledge will not, per se, prevent liability.
(Cf. Fleharty v. Boltzen, 137 Cal.App.2d
187, 290 I'2d 311; Desherow v. Rhodes,
1 CalApp.3d 733, 747, 82 CalRptr. 138;
35 CalJur.2d, Negligence, § 255, pp. T99-
K00.) IHowever, actual knowledge can he

44 Ca

cognizable theory of liability) agains
spondent under Civil Code section 1714
it was error to enter the judgment of noj
suit.
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The judgment is reversed.

GEO. A. BROWN, P. J, and GA
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