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A Behavioral Perspective on
California's Dog-Bite Statute
Twenty-nine States, including California, have statutes imposing strict liability for dog-related injuries. These
statutes make an owner liable, without having to prove fault or
negligence, if the actions of their dog cause injury to a person.
In California, the injury has to be the result of a bite (Civil Code
Section 3342). The “dog-bite” statute further stipulates that
an owner must take reasonable steps to protect the public from
their dog because of the dog’s propensity for biting.
Due to the way the law is written, one could easily form
the impression that provocation and assumption of risk are
not viable defenses to liability under this law. This is a faulty
assumption. For example, in Gomes v. Byrne (1959) 51 Cal 2d
418, 333 P2d 754 the court stated: “In adopting section 3342
of the Civil Code, the legislature did not intend to render
inapplicable such defenses as assumptions of risk or willfully
invited injury. Therefore those defenses are available in all
proper cases.” In Smythe v. Schacht (1949) 93 Cal App 2d 315,
209 P2d 114 the court ruled: “In adopting the statute the
legislature did not intend to make the liability of the owner
absolute and render inoperative certain principles of law such
as assumption of risk or willfully inviting injury.”
If a lawsuit invokes the dog-bite statute, then consideration always has to be given as to whether provocation was
the impetus behind the attack. Likewise, the attorney also
needs to know if the plaintiff assumed the risk of being bitten.
From a behavioral perspective, contributory negligence of the
plaintiff - either due to assuming the risk of being bitten or
because of invited injury through a provocative act - is one of
the strongest defenses to counter liability under the dog-bite
statute. In California, if provocation or assumption of risk are
established then a plaintiff’s recovery may be reduced in
proportion to their contributory fault.
For the purpose of the discussion which follows, provocation refers to the antecedent behavioral actions of the
(continued on page 4)

Internet: http://www.dogexpert.com

From the Desk of
Richard H. Polsky, Ph.D.
Attorneys handling dog-related injury
cases may not fully understand all the
behavioral issues involved in these
kinds of lawsuits . It is partially for
this reason I created my newsletter. I
send it to you with my compliments.
Hopefully, from it, you'll gain a better
understanding of how an expert's knowledge of dog
behavior can be effectively used to support or counter
such legal arguments as assumption of risk, negligence,
provocation and a person's previous knowledge about
a dangerous propensities in a dog. Please do not
hestiate to call my office if you have any questions or if
you feel the need to discuss a case with me in greater detail.
___________________________
Richard H. Polsky, Ph.D.
Certified Applied Animal Behaviorist

Meet Dr. Richard Polsky, Ph.D.
Richard Polsky, Ph.D. received his academic
training at The Ohio State Univ. (B.Sc. 1970) and then at
Leicester University (England) where he earned the doctorate in animal behavior in 1976. After finishing his doctoral
studies, he served for two years as a Research Associate in
animal behavior at the University of Birmingham, (England). From 1976 to 1981, he was a post-doctoral fellow
at the Neuropsychiatric Institute, University of California,
Los Angeles. During his five years at UCLA, Dr. Polsky
devoted himself to further studies and research in the field of
animal behavior. Dr. Polsky is a member of the American
Psychological Association, Division of Comparative
Pyschology. He is certified as an applied animal behaviorist
through the Animal Behavior Society. Since 1981, Dr.
Polsky's practice has focused on the diagnosis and treatment
of canine and feline behavioral disorders. Currently he is in
private practice in West Los Angeles and he also holds a parttime staff position at the Los Feliz Small Animal Hospital in
Los Angeles. Dr. Polsky has published over 50 papers in the
veterinary and animal behavior literature. He is the author
of the recently published text, "User's Guide to the Scientific
and Clinical Literature in Dog and Cat Behavior." Dr.
Polsky has served attorneys as an expert witness on over 125
occasions, equally split between plaintiff and defense.

Results of Recent Dog-Bite Litigation
made to the housing authority about the presence of the dogs. The
defense posture was that the housing authority acted reasonably in
handling the inherently difficult problem of drug dealers and their
dogs. They further argued that government regulations made it
difficult to enforce its lease provisions and pet policy.

Harrison v. Dieterman, Norwalk Superior Court. Case
No. VCO16943. Judgement: $89,250 on 10/11/95
Jury Verdict: 12-0 liability and damages; 10-2 contributory
negligence. Trial Counsel: Plaintiff, Gregory Vanni (Thon,
Beck, Vanni Phillippi & Nutt, Pasadena); Defense, Michele
Ahrens (Tredway, Lumsdaine & Doyle, Downey).

Malm v. Snell, San Diego Superior Court, Case 656248
Judgement: $87,800 on 6/29/94; Plaintiff found 85% contributory negligent reducing award to $13,170. Directed
verdict against defendant on issue of liability. Motion for new
trail and additur granted. Additur: $137,801. Settled for
$120,000. Plaintiff's Counsel: Joaeph Ruff (Harrigan, Ruff,
Ryder & Sbardellati, San Diego); Defense: Kenneth Kleeger
(Prestholt, Putak, Kleeger, Fidone & Villasenor, Los Angeles).

The plaintiff, an 8 y.o boy, sued under the dog bite
statute as a result of an attack by the defendant's pit bull. Injuries
sustained to facial area were serious. The defendant claimed
$18,000 in current medicals and an anticipated $20,000 in future
medicals. The plaintiff also claimed post-accident emotional distress. The defendants did not accept total liability for the incident:
they argued that the attack may have been the result of contributory negligence of the child. Specifically, the defendants believed
that the child caused the dog to attack by poking it with a dart.
Prior to the attack the plaintiff was playing darts with the owner’s
son and the dog was in their proximity. The plaintiff denied poking
the dog with the dart. Instead, he claims that he approached the
dog to pet the dog and the dog attacked. No warning signs were
given by the dog. The defendants claimed that the dog was welltempered and had never previously displayed any aggression to
any human or dog. On previous occasions, the plaintiff had been
to the house and had never experienced any problems with the
dog. From all accounts, including expert opinion rendered by a
behavioral expert on behalf of the defendants, the dog, despite
being of pit bull breed, was even-tempered and non-aggressive by
nature. The defendants argued that the only feasible explanation
for the attack was the contributory negligence of the plaintiff (e.g.
poking the dog with a dart). Personal communication to this
author from the attorney representing the plaintiff indicated that
this is what the some of the jurors believed. During trial, plaintiff's
counsel was unsuccessful in his attempt to exclude entry of the
darts as evidence. The amount of damages awarded the plaintiff
was considerably less than what plaintiff's counsel expected. Prior
to trial the demand was $200,000. The defense offered $100,000.

A 42 y.o. dental assistant owned 4 dogs, one of which was
an adult male Rottweiler. She allowed her daughter to take onto her
premises a fifth dog, a Chow, on a temporary basis. The Chow,
owned by the defendants, could not stay in the defendant’s home
because of the dog’s recent attack on a neighbor. The defendant’s
son (boyfriend to the plaintiff’s daughter) instructed the plaintiff’s
daughter to keep the dog in a 8 x12 ft. pen in her rear yard. The
girlfriend’s mother (e.g. the plaintiff) began caring for the Chow (e.g.
feeding). After approximately 10 days, she let the Chow out of the
pen, supposedly at the suggestion of the defendant. The defendant
denies this. A fight broke out between the Rottweiler and the Chow.
The plaintiff shouted at the dogs to stop and the Chow turned and
attacked the plaintiff causing numerous injuries. Plaintiff attorneys
argued that the defendant was strictly liable under Civil Code
sections 3342 and 3342.5. The defense argued that the plaintiff was
comparatively negligent because she knew of the Chow’s aggressive
tendencies and because she was told not to interact with the dog and
not to let the dog out of the pen.

Valdez v. Humpton, Orange Superior Court, Case No.
Confidential. Settlement: $300,00 on 9/9/96. Trial Counsel: Plaintiff, John Barton (Law Offices of John Barton,
Newport Beach); Defense, Delos Brown (Brown & Peterson,
Agoura Hills).

Riles v. San Francisco Housing Authority, San Francisco Superior Court, Case No. 945838; Judgement:
$197,128 on 6/20/95, Jury Verdict: 12-0 negligence.
Plaintiff's counsel: John Hughs (Law Offices of Mansfield
Davis, San Francisco); Defense: Jacob Burland (Cullom &
Burland, San Francisco).

The plaintiff, a 36 y.o. construction worker, was the guest
in the defendant's home when he was attacked by the defendant's
Chow chow. The dog had a history of previous aggressive episodes,
both towards people and other dogs. The incident happened shortly
after the dog was brought into the house. The plaintiff was seated
in the living room. Moments earlier, the dog had been in a fight with
another dog in the front yard of the defendant's residence. The
plaintiff claimed that the dog was aroused as a result of the fight and
should have been placed in another part of the house before being
allowed in the proximity of guests. The defense argued that the
plaintiff provoked the dog by gesturing in the direction of the dog
and that the plaintiff may have been intoxicated with alcohol at the
time of the incident. The dog bit off seventy percent of the plaintiff's
right ear. Substantial reconstructive surgery had been done or was
planned. The plaintiff's treating physician testified that reconstruction of an amputated ear is a complicated procedure involving four
to five surgeries over a period of a few years. The plaintiff argued that
the defendants were strictly liable for the damages under the dog
bite statute. Trial started but was suspended in order to complete
the deposition of the plaintiff's treating physician. The case settled
for $300,000 (policy limits) after the deposition.

The plaintiff, a 18 y.o. student, was attacked by two pit
bulls in the common area of a housing project located in San
Francisco. This project, Hunters View, was owned and managed
by the city of San Francisco. At the time of the incident, the dogs
involved in the incident were apparently under the control of two
young men who were illegal residents of the project. At trial,
evidence was introduced suggesting that the two men had placed
the dogs in an attack mode. However, instead of going after the
intended target, the dogs spotted the plaintiff as she was walking
nearby and attacked her. Damages to the plaintiff consisted of
bites and scarring on both legs and sensory damage to the right leg.
There was no functional disability. The plaintiff brought a complaint against the City for negligence and maintaining a dangerous
condition on public property. Plaintiff's attorney argued that
housing authority officials knew about the presence of pit bulls in
the project, and these dogs were regularly trained to fight in the
common area in the presence of the people who lived there and that
they were being used for guard dog purposes by drug dealers. This
policy was contrary to the housing authority's policy forbidding the
keeping of animals. Prior to the incident complaints had been
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Breed Profile: The Wolf-Hybrid
animal with both dog-like and wolf-like behavioral features. Like the dog, hybrids inherit the capacity to become
socialized onto and bond with humans. The temperament
of the hybrid is usually much different from the typical
wary temperament of the pure-bred wolf, however.
Despite its inherent tendency for affiliation with
humans, the hybrid still retains its naturally strong
proclivity for predatory behavior. This inborn tendency is
usually much stronger than that found in the typical
domestic dog. Further, this tendency is unlikely to be
eradicated within a few generations of breeding with
domestic dogs. In short, the strong proclivity for predation stays fixed in the hybrid.

Estimates indicate that between 300,000 and
1.5 million wolf-hybrids are currently being kept as pets
in the United States. Relative to other breeds of dog, the
Humane Society of the United States reports a disproportional increase in the number of serious attacks on
humans by wolf-hybrids in the last several years. As one
might expect,a significant number of these attacks have
resulted in lawsuits. This trend is likely to continue. Thus,
knowledge about the character of this animal should be of
interest to the attorney handling a personal injury case
involving a wolf-hybrid.

The combination of traits of friendliness to humans with strong predatory inclinations have led some to
conclude that hybrids are “biological time bombs.”1 Should
the hybrid be regarded as a dangerous animal? Certainly
individual differences exist, but overall this conclusion
seems justified in light of recent epidemiological statistics.2 Relative to other breeds of dog, data show an
increase in fatal attacks on humans by wolf-hybrids in the
last five years. However, attacks by Rottweilers and
Chow-chows have also increased in recent years. Would
it also be fair to conclude that Rottweilers and Chowchows are dangerous animals?

A hybrid is defined as any dog that is part wolf.
Usually, hybrids range between 50% - 95% wolf, although
often this is, at best, an approximation. They’re usually
crossed with working breeds that look similar to wolves,
such as malamutes and huskies. Certain physical traits
set the hybrid apart from pure-bred dogs. Their inner ears
are usually hairier, they shed heavily on their legs and feet
in the summer, they have tuffs of hairs on their cheeks,
and they have longer bones and a narrower chest. Behaviorally, they differ from dogs because they tend to be
howlers, they carry their head lower, they ambulate with
a slinking gait, they’re extremely apt at escaping from
enclosures, they are difficult to housebreak, they tend to
facilitate each other’s behavior quite readily while together
in a group, they’re prone to react with aggression when
challenged in a dominant manner by an owner, and they
seem to be more inquisitive and exploratory. Some describe the hybrid as more “intelligent” than dogs. Like the
differences that exist between wolves and dogs, the behavioral differences present between hybrids and dogs are
probably one of degree. That is, both hybrids and dogs
have the potential to display similar kinds of behavior.
Both can become aggressive, both will bury food items,
both will explore and hunt, both will problem-solve, etc.

Like the tremendous danger an untrained, inadequately socialized or poorly bred Rottweiler or Chowchow presents, the wolf hybrid also presents a substantial
danger to public safety because of its innate tendency to
display predatory behavior. Anyone with common sense
should realize that extreme caution is needed when
considering the hybrid as a pet. The fact that there has
never been a documented attack by a wolf on a human in
the wild should not be taken to mean that the hybrid is
void of aggressive behavioral tendencies. On the contrary,
place the hybrid in an urban environment, where the
appropriate stimulation to elicit a predatory reaction is
commonly found (such as joggers or children moving on
skateboards or bicycles), and it is likely that predatory
behavior will be displayed. Owners of hybrids should not
be lulled into a false sense of security because of their
friendly demeanor to family members. Owners should not
be led to believe that training and early socialization will
be enough to lessen the hybrid’s proclivities for predation.
Strong predatory tendencies are part of the hybrid’s
nature thereby making it a potentially dangerous animal
to keep as a pet in an urban environment.

What is the nature of the hybrid? To understand
this, we must first appreciate that the hybrid, by definition, is part domestic dog. Because of their breeding,
offspring resulting from the cross between a wolf and dog
are likely to inherit temperamental features common to
both. Breeding a dog with a wolf is likely to produce an

References
1 Gloyd, J. Wolf Hybrids - a biological time bomb? JAVMA, 201:381-382;
1992.
2 Lockwood, R. Dangerous dogs revisited. Humane Soc.iety United States
News. Fall, 20-22;1992.
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NW 2d 593. A Michigan court ruled that hugging a dog
by a 2 year old was sufficient provocation to cause the
dog to bite. The court ruled that although the plaintiff
did not intend to provoke the dog, the act nevertheless
was sufficiently provocative.

Con't.

plaintiff which have the immediate effect of eliciting
an aggressive response from the dog. Examples often
found in lawsuits include such actions as straddling,
bending over, petting, stroking, handling, pulling or
pushing, hugging, kicking or striking the dog. Assumption of risk is not directly concerned with the
plaintiff’s behavior but rather with the plaintiff’s
knowledge about the behavioral propensities in the
dog. Used in this way, assumption of risk is secondary
rather than expressed (e.g. liability waiver) or primary
(e.g. inherent occupational risk, such as a veterinarian). I distinguish between these two forms of contributory negligence, provocation and assumption of
risk, because there is a behavioral basis for their
separation. In published case law, the terms have
often been used interchangeably (1993) 11 ALR5th
127. In this article I will focus on the issue of
provocation. In my next newsletter, I will discuss the
issue of assumption of risk as it relates to the dog-bite
statute.

(b) Nelson v. Lewis, (1976) 35 Ill App 3d 130,
344 NE 2d 268. An Illinois court ruled that the
stepping on the tail of a normally non-aggressive dog
by a 2 y.o. girl was provocative despite the fact that the
girls actions were unintentional.
(c) James v. Cox (1981)130 AZ 152, 634 P2d
964; Toney v. Bouthillier (1981) 129 Ariz 402, 631 P2d
557. The court in each of these decisions ruled that
unintentional provocation is a defense under the
Arizona dog-bite statue. The courts viewed provocation as dependent on whether the actions caused the
animal to react rather than the intent of the actor.
(d) Reed v. Bowen (1986) Fla. App. D2 503 So
2d 1265, 11 Fla. 2254. In Florida, the dog-bite statute
requires that provocation must be committed “mischievously” or “carelessly”. Based on this, the court
ruled in favor of the defense in a case involving the
intentional pulling on a dog’s chain by a 4 y.o boy.
Shortly before the incident happened, the boy had
been instructed not to bother the dog. The boy also
testified that he was “bugging” the dog.

Court rulings on provocation
Verdicts rendered in Superior Court throughout California clearly demonstrate the use of provocation as a successful defense to counter liability under
the dog-bite statute (Roeser v. Collole, San Fernando
County Case No. NV 08512; Clark v. Damien, San
Mateo County Case No. 269411; Quan v. Reicken,
Sacramento County, Case No. 282252; Anderson v.
Fuglestad, Ventura County, Case No.102176;
McQueen v. Butler, San Joaquin County, Case
No.159230).

The liability of children
In Reed v. Bowen the court ruled that the boy’s
age was not a bar to his contributory negligence.
Likewise, in Illinois (Nelson v. Lewis, supra (1976) 35
Ill App 3d 130, 344 NE 2d 268, Michigan (Palloni v.
Smith, supra (1988) 431 Mich 871, 429 NW 2d 593,
and Arizona (Toney v. Bouthillier , supra (1981) 129
Ariz 402, 631 P2d 557) courts have ruled that a child
can be found contributory negligent. However, in
California, if the victim is 7 years of age or younger,
then a defense based on provocation may be inadequate (Green v. Watts (1962) 210 Cal App. 3d 36, 266
Cal Rptr 734).

On the other hand, the few published California appellate cases where the issue of provocation was
reviewed, rulings have been for the plaintiff (crouching over and petting a dog, Symthe v. Schacht, supra;
(1949) 93 Cal App 2d 315, 209 P2d 114; reaching
down to pet a dog, Ellsworth v. Elite Dry Cleaners
(1954) 127 Cal App 2d 479; feeding a dog, Burden v.
Globerson (1967) 252 Cal App 2d 468, 60 Cal Rptr
632). These rulings should not be interpreted as a
dictum against the provocation as a defense under the
dog-bite statute. Instead, they indicate that the
circumstances of the particular case under review did
not warrant a judgment that provocation occurred.

Questions about provocation
Ruling that the plaintiff’s behavior was provocative appears to depend on whether the act could
foreseeably elicit an aggressive response from the dog.
In the cases cited above, foreseeability appears to be
the key element influencing a court’s decision. The
question of foreseeability is essentially a question
about animal behavior. It is here where the interests
of the applied animal behaviorist overlap with that of

In contrast, rulings from appellate courts in
other States have sided with the defense. A few
examples follow:
(a) Palloni v. Smith, (1988) 431 Mich 871, 429

(Continued on page 5)
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predation, or protection. In other cases, pain may be
involved. Animal behaviorists know that pain can
immediately trigger aggressive responding in a dog.
Moreover, this type of reaction can readily be conditioned to previously neutral features in the dog’s
environment, such as a person, thereby causing the
dog to respond with aggression to the person for no
apparent reason. This is what happened in the case
of Pentz v. Zimenthal (1994, Alameda County Case
No. H-170261-9). The plaintiff was awarded $290,000
at MSC for a bite that ripped off the right side of her
nose. The dog did not know the plaintiff that well.
She was a guest to the owner’s home on Christmas
day. Earlier that day, the dog had experienced a
painful event caused by the defendant’s foot accidentally hitting the dog when in very close proximity to
the plaintiff (the plaintiff was talking to the owner
who was seated in a chair next to the dog). The
attack, which occurred several hours later, happened as the plaintiff started to bend down to pet the
dog. The attack appeared unprovoked. However, it
was probably the result of the earlier negative association the dog had formed towards the plaintiff.

Con't.

the attorney. The animal behaviorist is knowledgeable
about the kinds of behavior from people that could
foreseeably elicit aggression in a dog. The attorney
needs this knowledge to either support or refute the
notion of provocation.
Certain questions need answering before concluding that the dog’s aggression was a foreseeable
event to the plaintiff’s behavior, and hence provocative. They are discussed below. The relative weight
assigned to each in determining if provocation occurred will vary from case-to-case.
(a) What Did the Plaintiff Do to the Dog?
What were the exact actions of the plaintiff
towards the dog the moment the incident occurred?
The behavior of the plaintiff hours or minutes prior to
the incident also needs to be assessed. Was the
reaction of the dog something one would have expected
given the temperament or breed of the dog? Did the
dog overreact in response to the plaintiff’s actions?
These questions require expert opinion from an animal
behaviorist to be satisfactorily answered. The answer
to these questions also becomes extremely important
if one becomes suspect of the plaintiff’s testimony.
Frequently, however, such testimony cannot be directly refuted because the plaintiff is the only witness.
In a situation like this, behavioral reconstruction can
be undertaken to determine if the dog was capable of
behaving in the manner consistent with what the
plaintiff says happened. A common example consists
of the fence-jumping dog. In several lawsuits I have
worked on, the plaintiff claimed that he was bitten as
a result of the dog jumping over the fence or because
the dog jumped high enough to clear the top of the
fence with its snout. In order to substantiate this, and
hence confirm the plaintiff’s version, one has to assume that the dog in question has the ability to clear
the height of the fence and the desire to act protectively
aggressive. Further, in order for this to happen, the
dog must be large enough to extend its body far
enough over the wall to reach the plaintiff. In those
cases which I have reviewed which this supposedly
happened, I concluded that the dog was not physically
or motivationally capable of doing wht the plaintiff
claims it did.

Other common actions that could easily elicit
an aggressive reaction from a dog include quickly
invading the dog’s personal space, kicking or bumping into the dog, intentionally thwarting an ongoing
activity in which the dog is engaged, and even an
apparently innocuous act like hugging a dog. Not all
dogs react in a similar fashion. Each dog is an
individual. The merits of arguing provocation in any
case have to be decided on a case-by-case basis.
(b) What was the Temperament of the Dog Like ?
Next, one needs to assess the temperament of
the dog. Differences exist among dogs in terms of the
likelihood of reacting with aggression in response to
interaction from a human. Some dogs have a hairtrigger response while others do not. Such individual differences might be due to genetic differences
between breeds, internal changes caused by medical
problems or the use of medications, or differing past
experience. Whether an act can be construed as
provocation therefore depends, in part, on the history of the dog and its hereditary make-up. As
stated, each case has to be evaluated individually.
Generally, the argument for provocation is stronger
if the dog in question has a history of behaving nonaggressively and belongs to a breed not known for
their aggressive tendencies (e.g. poodles, Golden
retrievers, Labrador retrievers).

Certain acts, whether they are intentional or
not, have the potential of provoking a dog into a display
of aggression (Polsky, Veterinary Practice Staff,
1990,Vol. 2. No. 2. pp. 37-39). Often the motivational
basis of a dog’s aggression is one of dominance, fear,

AAAA
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(c) In What Context Did the Incident Occur?
Last, the context in which the incident
happened also needs to be carefully assessed. For
example, many dogs are more likely to respond
with aggression when they are in their own territory. Certain kinds of aggression in a dog may be
enhanced if the dog is habitually chained, if it is in
the presence of other dogs (e.g. mutual facilitation
of aggression), if it is in the presence of the owner
(e.g. protection of the owner), or if it is forced into
a situation which it doesn’t like (e.g. placed in an
examining room of a veterinary hospital).

Spring, 1997
vocative. The following factors have to be taken into
account: (a) The nature of the act by the plaintiff, (b)
the nature of the dog, and (c) the socio-environmental
context in which the incident happened. In general,
the dog's aggression has to be an immediate response
to the plaintiff's actions. There should be no evidence
of similar kinds aggression displayed by the dog in the
past. Generally, the plaintiff's actions have to be of the
kind that would inherently cause a dog to experience
pain, become threatened, irritated or frightened. The
above mentioned factors interact with each other and
must be assessed on a case-by-case basis in order to
determine if the dog's reaction to the plaintiff actions
was foreseeable or predictable. In my next newsletter,
I will discuss behavioral aspects of the assumption of
risk argument as it pertains to the dog bite statute.

In sum, from a behavioral perspective, certain criteria need to be considered before stating
with certainty that the plaintiff's actions were pro-
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